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Restraining executive power is a central objective of federal and subnational separation of

powers systems in the United States. Even as these systems have developed and changed over

time, one central question remains at the forefront of scholarly inquiry and public discourse: do

executives actually face strong constraints from legislatures or are they able to exert their powers

without fear of reprisal? In few other contexts is this question as salient as in the case of executive

unilateralism. When presidents or governors disagree with legislatures over policy outcomes, they

may be able to use unilateral actions, such as executive orders, to bypass the statutory process to

obtain better policy outcomes from their perspective. This is the common perception of executive

unilateral power, at least according to the so called “evasion hypothesis” (Martin 2000).

This account of unilateral power is pervasive among the media, public, and many politicians

themselves. Yet, political scientists largely fail to find support for the evasion hypothesis. In-

deed, most studies of presidential unilateralism find that presidents appear relatively constrained,

issuing fewer executive orders when facing ideologically-opposed congresses (Chiou and Rothen-

berg 2014; 2017; Fine and Warber 2012; Howell 2003; 2005; Young 2013). Despite the extensive

literature on the topic at the federal level, few studies examine gubernatorial unilateralism. The

evidence that does exist in these contexts suggests that state governors face similar types of legisla-

tive constraints as presidents, though to varying degrees (e.g. Barber, Bolton and Thrower 2019;

Cockerham and Crew Jr. 2017).

Executives may temper their actions in the face of legislative opposition for a number of rea-

sons. First, legislatures possess substantial means for retaliating against executives acting contrary

to legislative preferences. They can pass new legislation that overturns these actions or that pun-

ishes executives in other ways, such as blocking their policy agendas or decreasing their power.

Second, legislatures may also have a number of non-statutory powers, such as aggressive oversight,

advice and consent, and legislative vetoes, that can impose costs on executives that use orders to

make legislative majorities worse off relative to the status quo (Chiou and Rothenberg 2014).

Studies of executive unilateralism, mostly focused on the federal level, largely take the political

opportunities afforded to legislatures to constrain executive power as fixed. What happens when
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these opportunities are more limited? Like presidents, governors also have the power to issue

unilateral directives to influence policy. Unlike Congress, however, the policymaking capacity

of state legislatures, i.e. the political opportunities, mechanisms, and powers afforded to them to

perform their key functions, is much more variable both across states and over time (Barber, Bolton

and Thrower 2019). Some state legislatures mirror Congress in that they possess strong formal

powers and low barriers to action, while others are far more limited in their ability to challenge

governors directly.

One particularly salient feature of policymaking capacity for state legislatures is whether or not

they are actually in session, which is fundamental for challenging gubernatorial policy mandates

(Bowen and Green 2014). States differ a great deal in how long their legislatures are in session.

Some legislatures conduct business year-round, while others meet every other year or for only a

few weeks or months at a time. They also vary in whether legislatures or governors can call special

sessions and, once in special session, who sets the agenda. This variation inevitably has implica-

tions for the degree to which legislatures can act to confront executive power and, consequently,

affects executive calculations about whether and when they can use unilateral strategies to evade

legislatures.

For example, the Utah legislature called a special session on April 18, 2018, to override two gu-

bernatorial vetoes on legislation that would give legislators authority to defend state laws in courts

if the state attorney general did not, thereby encroaching upon a previously exclusive executive

power.1 This was just one instance of a longer power struggle between these two branches. For

instance, following Governor Herbert’s refusal to call a special session for legislators to set the

rules for an upcoming special election (instead setting them himself), lawmakers in Utah passed a

proposed constitutional amendment (HJR 18) that would allow the legislature to call special ses-

1See: https://www.sltrib.com/news/politics/2018/04/11/utah-legislature-to-call-veto-

override-session-extending-battle-with-gov-gary-herbert-over-separation-of-powers/ and

https://www.usnews.com/news/best-states/utah/articles/2018-04-17/utah-lawmakers-to-meet-

in-veto-override-session-wednesday
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sions on topics beyond veto overrides.2 These examples demonstrate the importance of session

timing for the distribution of power across branches.

The Utah legislature is far from alone in facing these limitations on their special session powers.

Arkansas and Texas, for instance, cannot call special sessions, thus preventing them from expedi-

tiously responding to gubernatorial actions. In other states such as Idaho, Kentucky, and Michigan,

legislatures are unable to determine the issues that are considered, even if a special session of the

legislature is convened. These types of restrictions on legislative policymaking capacity may serve

to expand the strategic opportunities for executives seeking to exert power at the expense of the

legislature.

Taken together, these examples demonstrate ways in which the timing and legislative control

over regular and sessions may serve to check executive power. In general, we argue that when leg-

islatures are in session they have greater opportunities to constrain executives through a variety of

activities like those discussed above. This is particularly salient when the legislature and governor

do not have shared policy goals, potentially allowing governors to use unilateral action as a means

of circumventing legislative preferences. If legislatures are in session, governors should be more

reticent to act unilaterally for fear of retaliation. However, when legislatures are not in session,

governors may be able to act unilaterally with less fear of legislative reprisal.

All of this, we argue, depends on legislatures’ power to call special sessions and to set the

agenda. If legislatures can control special sessions in these ways, they have more opportunities

to retaliate against unilateral action; thus, governors should consistently act in a restrained man-

ner whether the legislature is in session or not. If legislatures lack these powers, governors see

opportunities to evade under divided government when sessions are adjourned. To evaluate these

arguments, we use data on all gubernatorial executive orders issued by month between 1993 and

2013 to examine how executive strategies are influenced by the timing of legislative sessions, leg-

islatures’ special session powers, and ideological differences across the branches. We find broad

2https://www.sltrib.com/news/politics/2018/02/23/another-slap-in-governor-legislature-power-

struggle-proposal-to-allow-lawmakers-to-call-themselves-into-special-sessions/
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support for this theoretical framework, showing that legislatures can prevent executive evasion

when they are in session and when they can control their special sessions.

On the whole, we demonstrate the importance of legislative policymaking capacity in execu-

tive unilateralism during inter-branch conflict. By leveraging state-level variation in policymaking

capacity, this study contributes to a literature that largely takes these political opportunities for

granted, allowing us to explore the underlying mechanisms behind legislative constraint of execu-

tive power, both at the state level and potentially in context where there is less variation in session

length and timing. In doing so, we delineate environments in which unilateralism may be con-

strained and when it is not. Furthermore, with an expansive dataset on state executive orders by

month, we offer one of the only studies to examine the timing of unilateral actions, rather than just

the frequency. As we show, both are ultimately important for understanding the dynamics of ex-

ecutive unilateralism vis-a-vis legislative constraints. In this way, we also contribute to a growing

literature in political science on how policymakers can use strategic timing to advance their pol-

icy interests in a diverse array of contexts (e.g. MacDonald and McGrath Forthcoming; Meredith

2009; Potter 2017; Smith 2003).

1 The Political Dynamics of Timing

The exigencies of modern policymaking demand relatively high levels of delegation to exec-

utive branch officials in the realm of policy development and implementation. If legislatures are

unable to control executive actors after delegating, their role within the separation of powers sys-

tem is undermined and executive power may flourish. This concern is particularly salient in the

context of unilateral action, where executives seemingly have opportunities to use delegated power

in ways that make legislatures worse off relative to the status quo. Legislatures’ ability to constrain

executive unilateralism is based in part on their policymaking capacity, i.e. the formal and informal

powers of the legislature that govern its opportunities to participate in the policymaking process

(Barber, Bolton and Thrower 2019). One important, yet understudied, indicator of policymaking
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capacity is the length of time that legislatures meet in session and the degree to which they can

independently convene and control their special sessions.

In short, we argue that the timing of legislative sessions may have important effects on an

executive’s calculations about whether to engage in unilateralism. When in session, legislatures

have the ability to retaliate against unilateral actions that move policy in ways contrary to their

preferences. As such, executives strategically alter the timing of these actions in order to avoid

legislative sanctions, particularly when facing an ideologically-opposed legislature that does not

have the power to control its special sessions.

1.1 Unilateral Action and Policy Power

Governance and policy development in the contemporary era is a complex task for legislatures,

which are general-issue rather than specialist institutions. Investing in the resources necessary for

expertise in all of the policy areas the legislature might confront is simply not feasible. Conse-

quently, uncertainty about the link between policy choices and outcomes is a prime motivation

for legislatures to delegate policymaking authority to a more-expert executive branch (Epstein and

O’Halloran 1999; Huber and Shipan 2002).

With this delegated authority, chief executives can be influential in guiding policy implemen-

tation, particularly through unilateral directives that instruct agencies on how to execute the law

(Cooper 2002). Unhampered by the level of collective action problems that legislatures face, exec-

utives can use these unilateral tools to skew policies toward their own preferred outcomes relative

to what might emerge from the legislative process (Moe and Howell 1999). The possibility of

influencing policy outcomes in this way provides executives with strong incentives to act unilater-

ally, particularly when facing legislatures with policy preferences that are in direct opposition to

their own. Despite this intuition, most studies on executive unilateralism find the opposite to be

true. Executives appear constrained in their use of unilateral actions, issuing fewer during periods

of divided government – when executives seemingly have the strongest desire to act (e.g. Chiou

and Rothenberg 2014; 2017; Howell 2003). Why is this the case?
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1.2 Executive Incentives, Evasion, and Constraint

Scholars generally argue that executives face costly punishments if they use their delegated

authority to unilaterally shift policies away from legislative preferences and thus avoid doing so

to escape such retaliation (Chiou and Rothenberg 2017). Legislatures with greater policymaking

capacity, i.e. the political opportunities to influence the policymaking process through formal and

informal avenues, can counter executive actions through both statutory and non-statutory means

(Barber, Bolton and Thrower 2019).

In the statutory process, legislatures may seek to directly alter or reverse the policy content of

unilateral directives (Bailey and Rottinghaus 2013). This is unlikely to occur, however, because

strategic executives can shift policies into the gridlock interval to prevent this type of direct legisla-

tive subversion (Howell 2003). Alternatively, legislatures may seek to “punish” executives through

more indirect yet costly ways, including statutory restrictions on executive appointment power or

the defunding of orders through limitation riders. Yet, these types of responses may also be diffi-

cult to enact given executives will almost surely veto such legislation. Unless legislative majorities

exceed requisite veto override thresholds, this will be an insurmountable challenge for legislatures

(Krehbiel 1998).

As such, non-statutory responses to executive action may be a more promising avenue for leg-

islatures with only marginal majorities (Chiou and Rothenberg 2017; Huber, Shipan and Pfahler

2001). Non-statutory responses can include increased executive branch oversight that is detri-

mental to an executive’s public approval (Kriner and Schickler 2016), refusals to act on executive

priorities that are less salient to the legislature, and legislative vetoes of agency regulations. Taken

together, legislatures with sufficiently high policymaking capacity can credibly punish executives

for unfavorable unilateral actions. If policymaking capacity is lacking, however, then executives

may be empowered to evade hostile legislatures through unilateralism (Barber, Bolton and Thrower

2019).

One important component of policymaking capacity missing from previous scholarly accounts

is the time legislatures are actually in session. The execution of nearly all of the statutory and non-
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statutory responses to unilateralism outlined above generally requires legislatures to be convened.

For instance, passing statutes necessitates legislatures to meet. Legislators must sit at the rostrum

and question witnesses or conduct business at an oversight hearing. Legislative vetoes of executive

branch orders demand affirmative action by the chamber or committees. Theories of unilateralism

built around the post-WWII Congress have generally assumed this problem away, given the highly

professionalized and full-time nature of this institution. Other political systems, such as the US

states, feature much wider variation in legislative capacity, allowing for (and indeed, necessitat-

ing) more nuanced theories about opportunities for executive unilateralism. By considering these

contexts, we can better understand the conditions necessary for constraint or evasion at both the

federal and state levels.

Legislative sessions are considered either “regular” (i.e. occurring at pre-specified times, either

by constitutional or statutory mandate) or “special” (i.e. irregularly timed, typically arising in

response to policy developments). In regular sessions, state legislatures have the ability to engage

in the activities discussed above. However, their powers to initiate special sessions and what they

can do during these sessions are far more variable and potentially limited. These limitations have

important implications for the degree to which legislatures can hold executives accountable for

their unilateral activity and, consequently, executive calculations about both whether and when to

unilaterally change policies. In general, three types of features surrounding the timing of legislative

sessions may arise that limit legislatures’ ability to challenge the executive.

First, some part-time legislatures meet infrequently or have short sessions. For example, 4

state legislatures (Montana, Nevada, North Dakota, and Texas) meet only once every two years

in regular session. In these cases, when the legislature is out of session, they will not have the

ability to immediately respond to unilateral actions. This is further compounded if legislators

have employment outside of the state government. Outside jobs may take precedence when the

legislature is out of session, thus increasing the opportunity costs of calling special sessions and

further hampering the ability of the legislature to respond collectively to executive action (Kousser

and Phillips 2012). Moreover, in states that meet infrequently, the legislative agenda is likely
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to be more crowded with a variety of issues that may arise in between sessions. This raises the

opportunity costs of addressing any given unilateral directive issued by the governor even if the

legislature finds them objectionable.

Second, even if legislatures wants to convene a session in response to executive action, some

face severe legal and constitutional constraints on their ability to do so. For instance, 15 state legis-

latures in 2018 did not have the ability to call special sessions. Such provisions may consequently

serve to empower executives during inter-session breaks.

Third, some legislatures are unable to control their agendas once they come into special session.

Instead, these sessions may be focused on only one or a few particular issues, often determined

by the governor. In states like Kentucky, for instance, governors are solely charged with the re-

sponsibility of calling special sessions (Council of State Governments 2018). If a special session

is convened, the legislature is restricted in terms of what issues can be considered. Thus, it does

not have the same agenda powers that it would in a regular session. By restricting the objects that

can be considered, external agenda controls limit the ability of legislatures to confront executive

power.

We argue that these types of restrictions can have important implications for legislatures’ ability

to constrain executives, which in turn have incentive effects for executives’ calculations about the

timing of unilateral action. First, consider legislatures that do not have the ability to call themselves

into session or control their agendas during special sessions. Here, we argue that the interaction of

divided government and whether or not the legislature is in session will have important effects on

governors’ strategic calculations related to unilateralism.

To begin, we argue that the effect of ideological division will be moderated by whether or not

the legislature is in session. When the legislature is out of session and does not have the power to

call itself back, we expect to see patterns consistent with evasion (i.e. more executive unilateralism

in divided government relative to unified). During divided government, governors have strong in-

centives to move policies in ways that do not coincide with the preferences of legislative majorities.

Understanding that legislatures without special session powers lack opportunities to respond when
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out of session, governors will have relatively less hesitation in issuing unilateral actions that make

legislative majorities worse off relative to the status quo. However, when these legislatures are in

session, they can retaliate against these orders. Therefore, during a legislative session, we expect

the effects of ideological division to be dampened as governors seek to “wait out” the legislature.

Interesting dynamics also exist on the other side of this interaction; that is, the effect of whether

a legislature is in session on executive unilateralism will be moderated by divided government.

During periods of unified government, governors will largely issue orders that are relatively in

line with the preferences of the legislative majority. In this case, then, there is little incentive to

strategically time unilateralism with legislative sessions because executives do not fear retaliation.

Therefore, we expect no relationship between session timing and unilateral action. During divided

government, however, governors have strong incentives to time their orders to avoid legislative

sessions if they are seeking to evade legislatures. They can effectively do so since legislatures with

limited special session powers are inhibited in responding to oppositional executives. Therefore,

during divided government we expect the effect of session timing to matter a great deal. In partic-

ular, we expect to see significantly fewer orders when legislatures are in session relative to when

they are not.

This logic leads us to our first hypothesis, which is focused on both sides of the interaction of

divided government and whether or not a legislature is in session for executives’ calculations:

If legislatures lack the power to control special sessions:

• H1a - Executive Evasion: When the legislature is out of session, executives

issue more unilateral actions during divided government relative to unified

government. This effect should be null when the legislature is in session.

• H1b - In-Session Constraint: During divided government, executives issue

fewer unilateral actions when the legislature is in session relative to being

out of session. During unified government, whether or not the legislature is
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in session has no effect on unilateral actions.

Now consider legislatures that can dictate the terms of their special sessions. In these cases

we do not expect the same interactions between session timing and ideological division. If an

executive unilaterally moves policy away from legislative preferences, then legislatures can expe-

ditiously respond. This has important implications for executives contemplating unilateral actions.

If legislatures can control special sessions at will, retribution against unfavorable executive ac-

tions becomes easier and the actions therefore become less desirable from the perspective of the

executive.

Consequently, the timing effects of legislative sessions on unilateralism will not be evident

when legislatures can control the timing or agendas of special sessions. In unified government,

as we pointed out above, these timing incentives do not exist. In divided government, they do

when the legislature cannot bring itself into session. However, when they can, the evasion strategy

when out of session becomes relatively unattractive to executives because the legislature has the

ability (and in those cases, the will) to retaliate. Because of this, we do not expect that the effect

of ideological divergence will depend on whether or not the legislature is in session nor should the

effects of session timing depend on ideological divergence.

This leads to our second hypothesis:

H2 - Legislative Constraint: If legislatures can control special sessions, the effects

of divided government will not depend on session timing. Similarly, the effects of

session timing will not depend on partisan division.
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2 Background

2.1 Executive Orders

To evaluate our argument, we examine the timing of gubernatorial executive order issuance

in the US states. Executive orders are written directives issued by both presidents and governors

with the purpose of giving instructions to executive branch officials on how to implement and

interpret the law. Governors draw on a variety of sources to legally justify their authority to use

executive orders. Some states allocate this power explicitly through their constitutions or statutes.

Other governors rely on inherent constitutional powers or the nature of their office as a source of

authority for their actions.

Orders serve a variety of executive functions, ranging from the mundane to the most policy

substantive, and everywhere in between. On the more inconsequential end, chief executives can

use them for purely ceremonial functions, such as lowering flags or declaring a holiday. Exec-

utive orders are also frequently used for administrative purposes, some of which are devoted to

routine executive branch maintenance, such as declaring the closure of state offices on holidays,

salary increases, making technical corrections in previous orders, scheduling special elections, and

extending the life of advisory councils.

Executive orders are also used for more substantive administrative purposes. In states such as

Georgia, governors use orders to make appointments or to suspend or remove government per-

sonnel from their positions. Both presidents and governors rely heavily on executive orders to

structure and control the broader executive branch. Notably, they can create, reorganize, extend,

and terminate a variety of bureaucratic governing bodies such as agencies, commissions, councils,

and task forces. In this way, executive orders serve an important role for chief executives seeking

to control the bureaucracy and its policy outputs.

Additionally, governors use executive orders for a variety of substantive purposes with di-

rect implications for public policies, such as the creation of new programs, initiatives, policies,

or guidelines on salient issues within the state. For example, on May 9, 2018, Ohio Governor
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John Kasich signed an executive order (Executive Order 2018-04K) that authorized the testing of

autonomous vehicles, while delineating guidelines by which these testing programs must abide.

Additionally, the order created the Ohio Autonomous Vehicle Pilot Program to assist municipali-

ties in working with local auto tech companies. A similar, though less detailed, order was issued

by Washington State Governor Jay Inslee on June 7, 2017 (Executive Order 17-02).

Furthermore, governors use orders to introduce new programs, while also creating a new

agency or administrative structure to implement it. For instance, Governor Ben Nelson created

the Nebraska Transportation Industry Task Force to oversee the newly-created Transportation Ef-

ficiency Project on February 8, 1995 (E.O. 95-3). Executive orders are also commonly used to

delegate or transfer authority to agencies, allocate funds for new or existing projects, and alter or

reverse previous policies and orders.

Executive orders have been used by presidents since 1820 for similar types of substantive pur-

poses and have been the subject of substantial scholarly scrutiny. Political scientists have offered

many explanations of presidential unilateralism, including arguments related to partisan conflict,

internal legislative fragmentation, institutional capacity, public support, economic and foreign

crises, new and outgoing administrations, and executive branch size, among others (Belco and

Rottinghaus 2017; Bolton and Thrower 2016; Chiou and Rothenberg 2017; Deering and Maltz-

man 1999; Fine and Warber 2012; Howell 2003; Krause and Cohen 1997; 2000; Mayer 2002;

Marshall and Pacelle 2005).

There is more uncertainty surrounding how long governors have been issuing executive orders

due to inconsistencies in publicly available sources. While some states have recorded executive

orders dating back until the late 19th and early 20th centuries, such as Iowa and Washington,

others do not have public records of orders until the early 2000s, even if the tool existed prior (e.g.

Arkansas, New Mexico, and Georgia). The majority of states have accessible records of executive

orders beginning in the early/mid 1990s, which is where we begin our data analysis.

Table 1 lists the mean, standard deviation, minimum, and maximum number of substantive

executive orders (as defined and elaborated upon in the next section) issued for each state in our
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dataset, along with the available years. Overall, there is significant variation within and between

states in order usage. The monthly average ranges from 0.29 orders in North Dakota to 6.9 orders

in Kentucky. The maximum number of observed monthly orders is as high as 34 in Michigan, 49

in Louisiana, and 69 in Kentucky. Likewise, the standard deviation within state ranges from 0.58

(Wyoming) to 14.26 (Kentucky).

Despite this rich variation, relatively few studies are devoted to explaining executive unilateral

actions at the state level. Notably, Ferguson and Bowling (2008) provide important descriptive

information on the use of executive orders across 49 states between 2004 and 2005, while Sellers

(2017) links partisan explanations to the issuance of orders related to LGBT issues. Cockerham

and Crew Jr. (2017) discover a conditional relationship between divided government, legislative

professionalism, and internal fragmentation on the effect of executive orders issued between 2010

and 2013. Barber, Bolton and Thrower (2019) examine a dataset of gubernatorial executive orders

issued between 1993 and 2013, demonstrating that various measures of policymaking capacity,

such as polarization and regulatory review, moderate the impact of divided government. To our

knowledge, no current studies consider how legislative sessions can impact executive unilateralism

with respect to timing. The following section explores important differences in the ways state

legislatures conduct their legislative sessions that might be important when considering the exercise

of executive power.

2.2 Legislative Sessions

State legislatures vary substantially in the amount of time that they meet in any given year.

Some of this variation is due to differences across states in whether they have annual or biennial

sessions (as discussed in the previous section). Beyond this, however, state legislatures vary greatly

in the number of days they meet per session. For instance, in 2016, Wyoming met for 20 legislative

days, California met for 246, while Montana, Nevada, North Dakota, and Texas did not meet at

all (Council of State Governments 2017). Figure 1 shows the percentage of days per month that

legislatures were in session, averaged across the fifty states. This percentage ranges from 28%
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Table 1: Executive Order Summary Statistics by State-Month

State Mean Standard Deviation Min Max Years
Alabama 0.89 1.14 0 6 1996–2013
Arizona 1.42 1.55 0 8 1996–2013
Arkansas 0.77 0.81 0 3 2008–2010
California 0.96 1.24 0 8 1999–2013
Colorado 1.34 1.43 0 7 1997–2013
Connecticut 0.54 0.94 0 7 1996–2002, 2005–2013
Delaware 0.69 0.87 0 4 1997–2000, 2004, 2006–2013
Florida 2.08 2.94 0 19 1998–1999, 2002–2005, 2007–2013
Georgia 3.32 2.47 0 12 2003–2013
Hawaii 1.55 2.38 0 18 1998–2013
Idaho 1.04 1.35 0 8 1996–2013
Illinois 0.74 1.43 0 12 1996–2002, 2007–2013
Indiana 0.72 1.71 0 18 1999–2013
Iowa 0.41 0.66 0 5 1996–2012
Kansas 0.59 0.81 0 4 1996–2013
Kentucky 6.90 14.26 0 69 2012–2013
Louisiana 3.44 4.13 0 49 1996–2013
Maine 0.86 1.23 0 9 2003–2013
Maryland 0.67 0.95 0 7 1996–2013
Massachusetts 0.72 0.89 0 5 1995–2013
Michigan 1.77 4.10 0 34 2005-2013
Minnesota 0.54 1.00 0 7 1995-2013
Mississippi 0.34 0.63 0 3 1996-2013
Missouri 1.11 1.66 0 15 1996–2008
Montana 0.48 0.70 0 3 2000–2004
Nevada 1.10 1.67 0 11 2011–2013
New Hampshire 0.44 0.70 0 3 1997-2013
New Jersey 1.15 1.42 0 8 1996–2013
New Mexico 0.73 1.34 0 7 2011–2013
New York 0.99 1.43 0 10 1996–2013
North Carolina 1.18 1.44 0 9 1995–2013
North Dakota 0.29 0.62 0 3 1998–2013
Ohio 2.03 1.88 0 8 1999–2013
Oklahoma 0.98 1.32 0 11 1996–2013
Oregon 0.90 0.92 0 5 1997–2013
Pennsylvania 0.70 1.10 0 8 1996, 2000, 2002–2003, 2007–2013
Rhode Island 0.75 1.01 0 6 1996-2010
South Carolina 0.73 1.06 0 6 1993–2013
South Dakota 0.93 1.23 0 8 1996–2013
Tennessee 0.45 0.82 0 5 1996–2013
Texas 0.44 0.77 0 6 1993–2013
Utah 0.41 0.79 0 5 1993–2013
Vermont 0.57 0.85 0 4 1995–2009
Virginia 1.27 2.11 0 16 1997–2013
Washington 0.43 0.70 0 3 1993–2013
West Virginia 0.85 1.02 0 5 1996–2013
Wisconsin 0.71 0.97 0 7 1995–2013
Wyoming 0.31 0.58 0 3 1996–1998, 2004–2013
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in 1996 to 53% in 2011, with substantial variation from year to year. In many cases, the length

of a regular legislative session is determined by statutory or constitutional provision. Currently,

38 states have some sort of limitation on the length of their regular sessions, whether that be in

absolute days (e.g. 120 calendar days in Colorado) or by requiring adjournment by a certain date

(e.g. Missouri - May 30) (Council of State Governments 2018).
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Figure 1: This graph depicts the percentage of days per month in a given year that legislatures were
in session, averaged across states.

Many legislatures can call special sessions, which may also considerably influence the total

time legislatures meet. Thirty-five states allow legislatures to call special sessions. In many of

the remaining cases, governors solely have the power to convene special sessions. Once in a

special session, state legislatures may face additional constraints on the content of those sessions.

Only 39 legislatures have the ability to determine the subject of special sessions and 18 states

impose limitations to the length of time legislatures can meet in these sessions (Council of State
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Governments 2018).

These legislative powers have not been static over time. Figure 2 shows the percentage of state

legislatures between 1993 and 2013 that possessed the power to call special sessions, determine

their agenda, or either one. In 1993, 76% of legislatures could call special sessions, while 62%

could determine the agenda. These numbers declined throughout the 1990s, reaching a low in

2001 of 74% and 60%, respectively. This proportion increased throughout the 2000s, slightly

declined, and then leveled out through the rest of the time series. At its height in 2004, 84% of

state legislatures had either the power to call or determine the agenda in special sessions. Contrast

that to its low in the late 1990s of 74%.
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Figure 2: This graph depicts the percentage of states in a given year where legislatures possess the
power to call special session, determine the agenda of special sessions, or possess either power.

Taken together, there is variation between states and over time in the amount of time they are

actually in session. Despite its implications for policy outcomes, scholars largely do not examine
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legislative session length (and the related legislative powers) separate from aggregate measures of

professionalism. However, the few studies that do consider it independently suggest that session

length operates differently than other resource-based measures of capacity, such as legislative ex-

penditures or staff sizes. These differences may greatly influence the distribution of power between

the legislature and executive. For instance, session length plays a central role in some studies of

budgeting, which demonstrate that governors are less successful in receiving their requests when

legislatures meet for longer periods of time (Kousser and Phillips 2009; 2012). Other studies em-

phasize the fact that session lengths often operate differently from other capacity-related variables,

both conceptually and empirically (e.g. Bowen and Green 2014; Gamm and Kousser 2010; Rosen-

thal 1996; Woods and Baranowski 2006). In this paper, we do not examine the impact of session

length per se. Instead, we focus on the timing of sessions relative to executive action – a related,

but distinct line of inquiry.

Previous work has not made connections between the exercise of unilateral power and the tim-

ing of legislative sessions, which can provide ample opportunities for governors to evade their

ideological opponents. While most studies of state unilateralism include some measure of legisla-

tive capacity or professionalism, none to our knowledge explicitly examines the role of session

timing or session length independent of other capacity measures or its interaction with ideological

factors.

3 Data

3.1 Dependent Variable

To test our hypotheses, we rely on a dataset collected by Barber, Bolton and Thrower (2019)

on the use of executive orders between 1993 and 2013 in 49 states.3 We augment this dataset by

3We omit Nebraska because its non-partisan unicameral legislature presents difficulties in test-

ing our theoretical arguments about divided government.
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determining the dates on which each order was issued. Doing so allows us to evaluate the relative

timing of both legislative sessions and executive action. We limit our analysis to policy-relevant

executive orders, which are best-explained by the theory. Thus, we omit those orders related to

ceremonial functions (e.g. lowering flags to half staff, naming highways, commemorations) and

routine administrative tasks (e.g. salary increases, pardons, scheduling special elections, etc.) from

the analysis. We also disregard orders related to appointments and removals of public officials,

because they are not consistently used across states for this purpose. We also do not include orders

pertaining to disaster relief, given that their issuance is more closely tied to events outside of the

governor and legislature’s control. Overall, this leaves a total of 11,109 policy-oriented executive

orders in our dataset.

To assess the timing of unilateral action according to legislative sessions, our dependent vari-

able is the number of policy-oriented executive orders issued in every state for each month between

1993 and 2013. Thus, our unit of observation is state-month-year.4 On average, governors issued

0.98 executive orders per month. This number is comparable to presidential unilateral activity.

For example, Chiou and Rothenberg (2017) find that, depending on the significance measure one

examines, post-World War II presidents through 2003 issued on average between 0.04 and 1.55

4Some state-years had executive orders with missing dates. Most commonly the month and day

were missing and only a year was recorded in these instances. In some cases, we were able to infer

the month in which it was issued based on its assigned number in relation to other orders with dates.

However, in other cases such deductions could not be made, we conservatively chose to drop those

state-years to avoid miscounting. While unfortunate in that we lose observations, we do not believe

that this missingness in any way correlates with our variables or interest or outcomes. Therefore,

it should have no impact on our substantive conclusions. The following state-years are dropped

from the analysis due to missingness: Vermont (before 2010), Michigan (before 2004), Montana

(before 2005), Wyoming (2000-01), Delaware (2004, 2008), Illinois (2003-06), Alaska, Connecti-

cut (2003-04), Delaware (2001-03, 2005), Florida (2000-01, 2006), New Hampshire (1996), New

Jersey (1994), Pennsylvania (1997-99; 2001; 2004-06), Wyoming (1994, 1999, 2002-03).
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significant executive orders per month. Our dataset ranges from 0 orders per month to 69 (Ken-

tucky in June 2012), with a standard deviation of 1.88. See Table 1 in the previous section for these

summary statistics by state.

Given the nature of our count-based data, we employ negative binomial regression models.5

We include fixed effects for the issuing governor in each state to account for the idiosyncrasies of

individual chief executives that may influence their tendency to issue executive orders. The fixed

effects also control for unobserved differences between states, including the attitudes, norms, and

practices related to unilateral actions and session lengths/timing. Additionally, we include month-

year fixed effects to account for various factors or trends that may influence all states in any given

month-year. Finally, we cluster standard errors at the state-year level.6

3.2 Main Independent Variables

Our main independent variables include measures of the timing of legislative sessions, divided

government, and special session powers. To measure whether the legislature is in session, In Ses-

sion is assigned the value of 1 in every month that the legislature is in either regular or special

session and 0 otherwise. In other models, we use separate measures indicating when the legisla-

ture is in regular or special session to determine whether one or the other is driving the dynamics

we observe in the empirical analysis. Accordingly, Regular is coded as 1 when the legislature is in

regular session (0 otherwise), while Special is coded 1 when it is in special session (0 otherwise).

This data was collected from the Book of the States.7 We expect patterns of constraint in unilat-

5Table 12 in the appendix includes results from zero-inflated models.
6The results are robust to clustering at alternative levels as well. See Tables 4-6 in the appendix.

We also control for legislature meeting frequency in Table 9.
7In the appendix, we also use the percentage of days that the legislature is in session in a given

month as an alternative dependent variable and find equivalent results (Table 11). We calculate

the percentage in terms of calendar days. In a few cases, we were unable to ascertain the dates

of legislative sessions for some state-years from the Book of States. These observations are thus
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eralism to be most prevalent in regular sessions. When legislatures cannot control their special

sessions, these powers are typically given to the governor instead. Governors who can call special

sessions or determine their agendas are unlikely to do so for the purposes of executive constraint.

In these cases, such constraint must occur in regular sessions, where legislatures can more freely

pursue retaliatory measures against the executive. The difference between session types should not

be relevant when legislatures have special session powers, as implied by the theoretical argument,

since they can use both to act against executives. Separating out regular and special sessions allows

us to examine this auxiliary hypothesis.

Second, we measure executive-legislative ideological conflict by including an indicator for

Divided Govt., which is coded as 1 when the governor is from the opposing party of either chamber

of the legislature. We obtain this information from the dataset introduced by Klarner (2003) and

update it as necessary to accommodate the years of our study.8

Next, we measure Special Session Power as 1 if the legislature has the ability to either call a

special session or set the agenda in special session and 0 otherwise. While these two powers are

mostly paired in states (i.e. if a legislature can call a session, they can control the agenda), neither

of them necessarily implies the other. For instance, states may allow only governors to call special

sessions, but could permit legislatures agenda-setting abilities (e.g. Minnesota). Conversely, some

states could allow legislatures to call special sessions without giving them the power to control its

agenda (e.g. Georgia). Having either power allows the legislature to play a retaliatory role.9

We subset our analyses based on whether or not legislatures have either of these powers, while

also interacting Divided Govt. with In Session (as well as Regular and Special in alternate analyses)

to test the conditional relationships between these three variables. This interaction term is the key

omitted from the analysis.
8The models in the main text exclude third party governors. We add them to the analysis in

Appendix Table 10 coding their terms as divided government.
9In Appendix Table 13, we examine each power separately to determine if one or the other is

driving the dynamics we report. We find similar dynamics as those reported here for both powers.
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test of our empirical hypotheses.10

3.3 Control Variables

In addition to these covariates of interest, we also include a number of control variables that

could influence the timing and frequency of executive order use. First, governors commonly use

executive orders to respond to natural disasters, providing emergency direction to agencies and

relief (Ferguson and Bowling 2008). Although we omit disaster-related orders, such crises could

augment gubernatorial power, akin to the idea that foreign crises should increase presidential power

in domestic policy areas as well (Howell, Jackman and Rogowski 2013). To control for this pos-

sibility, we include the number of federally-determined disasters declared by Federal Emergency

Management Agency for each state in every month across time (Natural Disaster). Second, Rot-

tinghaus (2015) argues that chief executives tend to issue more executive orders in the wake of

political scandal to advance their agendas and assert their competency. Accordingly, we use his

data on the number of scandals occurring each state-month-year (Scandal). Finally, similar to

presidents, governors often rely on unilateralism to respond to economic crises (Krause and Co-

hen 1997; 2000). Thus, we include a measure for monthly state unemployment collected from the

Bureau of Labor Statistics. Natural disasters, scandals, and the state’s economic health could all

impact the electoral fortunes of the governor and legislators, thus further necessitating the inclusion

of these factors in our empirical analysis.

Next, the use of unilateral actions could be influenced by the power or resources of both the

governor and legislature. Governors with greater institutional powers in other realms may not need

to rely on unilateral tools (Barber, Bolton and Thrower 2019). Legislatures with greater resources

could be more capable of constraining unilateralism (Bolton and Thrower 2016; Cockerham and

10Note that the results are substantively identical in comparable models where we include triple

interactions, e.g. Special Session Power x In Session x Divided Govt. while analyzing all obser-

vations in the same model instead of subsets. We focus primarily on subsetted models for ease of

interpretation but reference results related to triple interaction models as appropriate.
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Crew Jr. 2017). With respect to the former, we use a modified version of the Beyle (2008) index

of Gubernatorial Institutional Power, which includes gubernatorial tenure potential, appointment

powers, budgetary powers, and veto powers.11 Additionally, we measure the institutional resources

available to legislators by using factor analysis to create a score based on the logged number of

permanent staff, the logged number of special staff, and the logged salary for each legislature by

year, given the high levels of correlation between each of these variables (Resource Capacity).12

Further, governors with positive relationships with the public tend to be better positioned when

bargaining with the legislature (Kousser and Phillips 2012), which could influence their use of ex-

ecutive orders. Though current measures of gubernatorial approval are not consistently available

across our time frame, we use the governor’s vote share in the previous election as a proxy (Previ-

ous Govn’r Vote). Given that voters are often more attuned to national politics over state politics

and may punish or reward state politicians accordingly (Rogers 2016), we use the percentage of

the presidential vote won by the governor’s party in the previous election (Pres. Vote Govn’r Party.

Relatedly, governors facing reelection for themselves or their parties may be more reticent to act

unilaterally given increased public scrutiny. As such, we include an indicator in the three months

leading into a gubernatorial election (Governor Election).13

Finally, we include a term-specific time trend that assumes the value of 0 in the first month of a

11We average these four indices for each state-year and exclude other factors not consistently

measured over time, such as organizational power and election procedures, and exclude governor

party given its overlap with our other variables of interest. Beyle (2008) provides data for the

following years in our dataset: 1988, 1994, 1998, 2000, 2001, 2002, 2003, 2005, and 2007. To fill

in the gaps between these years, we use linear interpolation. Table 8 in the appendix also shows

that the results are robust to dropping 1993, which is particularly problematic for the Beyle index

(Krupnikov and Shipan 2012).
12Note, the analysis is robust to including these variables separately as well (Table 3 in the

appendix).
13The results are not sensitive to the choice of month. See Table 7 in the appendix.
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governors term, 1 in the second month, and so on. This variable should capture the possibility that

governors, similar to presidents, may adjust their behavior at different times in their term based on

changing incentives, such as reelection at the end of their term, their lame duck status, or the desire

to run for higher office (Kousser and Phillips 2012).

4 Results

Table 2 contains the key results for our empirical tests of the hypotheses. Models 1 and 3

subset the analysis based on instances when legislatures do not possess special session powers,

while Models 2 and 4 display results for the times when they do. We begin by examining the

Executive Evasion Hypothesis (H1a) and the In-Session Constraint Hypothesis (H1b). To review,

we expect that these hypotheses will both hold under conditions when legislatures are unable to

call special sessions or determine their agenda (corresponding to Model 1).

Specifically, the Executive Evasion Hypothesis predicts that executives will issue more execu-

tive orders under divided government relative to unified when the legislature is not in session and

lacks special session powers. To test this idea, we interact In Session with Divided Govt. and

find strong support for this hypothesis. The coefficient for divided government is positive and

significant, suggesting that governors issue significantly more executive orders during these times

relative to unified government – but only when the legislature is not in session. When legislatures

are convened, this effect is substantially dampened.

Figure 3 visually displays the substantive effects of divided government when the legislature is

in and out of session, for scenarios when legislatures lack special session powers. When session is

out, governors issue approximately one more executive order per month under divided government.

This represents a 183% increase over the mean levels of order issuance. When the legislature

is in session, however, we do not see a statistically significant difference between gubernatorial

behavior in unified versus divided government. These findings are consistent with the argument

that governors have incentives to evade legislatures, but strategically time their unilateral activities
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Table 2: The Timing of Executive Order Issuance

Model 1 Model 2 Model 3 Model 4
In Session -0.0602 0.0276

(0.113) (0.0540)

Regular -0.162 0.0439
(0.126) (0.0563)

Special 0.360∗∗ -0.0154
(0.142) (0.0863)

Divided Govt 1.042∗∗∗ -0.00677 1.139∗∗∗ -0.0133
(0.342) (0.0751) (0.327) (0.0747)

In Session x Divided Govt. -0.464∗∗ -0.0349
(0.188) (0.0736)

Regular x Divided Govt. -0.387∗∗ -0.00669
(0.196) (0.0749)

Special x Divided Govt. -0.117 -0.0684
(0.219) (0.117)

Natural Disaster 0.0397 0.0732 0.0608 0.0727
(0.109) (0.0489) (0.109) (0.0489)

Scandal 0.386∗∗ -0.0315 0.374∗∗ -0.0292
(0.186) (0.0697) (0.181) (0.0699)

Unemployment 0.0755 0.0111 0.0347 0.0116
(0.0808) (0.0331) (0.0810) (0.0331)

Governor Institutional Power -1.144 -0.410∗∗ -1.335∗ -0.412∗∗

(0.710) (0.195) (0.695) (0.195)

Pres. Vote for Govn’r Party 3.022∗∗ -2.083∗∗∗ 3.041∗∗ -2.096∗∗∗

(1.410) (0.713) (1.352) (0.711)

Previous Govn’r Vote 1.145 -0.874∗∗ 1.555 -0.864∗∗

(1.042) (0.431) (1.016) (0.430)

Governor Election -0.125 -0.169 -0.127 -0.170
(0.221) (0.104) (0.211) (0.104)

Resource Capacity 0.396 0.602∗∗∗ 0.415 0.608∗∗∗

(0.298) (0.164) (0.283) (0.164)

Term Trend -0.0108∗∗∗ -0.00794∗∗∗ -0.0116∗∗∗ -0.00796∗∗∗

(0.00355) (0.00252) (0.00352) (0.00252)
N 1742 7325 1742 7325
Governor FE X X X X
Month-Year FE X X X X
Special Session Powers No Yes No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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to avoid the possibility of legislative sanction.
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Figure 3: Marginal effects of divided government when the legislature is in and out of session,
conditional on no legislative special session powers.

The interaction in Model 1 also provides a test of the In-Session Constraint Hypothesis. Here,

we argue that during divided government, governors should issue significantly fewer executive

orders when legislatures (specifically, those lacking special session powers) are in session, relative

to when they are not in session. Governors facing legislative opponents who cannot call special

sessions will exercise unilateralism modestly while the legislature is in session, because of the

increased likelihood of retaliation. However, if the legislature and the governor have concordant

preferences, we do not expect an effect for whether or not the legislature is in session. Once again,

we predict that these effects will only hold in the cases where legislatures possess special session

powers, as shown in Model 1.

We find strong support for this hypothesis. In particular, the estimated coefficient for In Ses-

sion (which corresponds to its effect under unified government) is quite small and the estimated

25



standard error is large. However, the large, statistically significant, and negative interaction term

suggests that governors under divided government restrain their unilateralism when legislatures are

in session.
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Figure 4: Marginal effects of being in session during divided government and unified government,
conditional on no legislative special session powers.

Figure 4 presents the estimated marginal effects of being in session under unified and divided

government, holding constant the cases when legislatures lack special session powers. In particular,

under divided government, governors issue 0.76 fewer executive orders per month when the legis-

lature is in session versus out of session. Though seemingly a rather small effect, this is substantial

given that governors are, on average, issuing slightly less than one executive order per month. As

expected, being in session does not have a statistically significant impact on order issuance when

executive-legislative preferences are aligned under unified government. Overall, when examining

cases where legislatures do not have the power to call special sessions or determine the agenda of
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special sessions, we find that governors have significant opportunities for evasion between sessions

but show patterns of constraint when legislatures are actually at work.

The analyses in Model 1 combine times when the legislature is in regular and special sessions.

However, given our argument, one might expect that these results will be driven by the former. If

legislatures lack the power to call a special session and control its agenda, they will not really be

able to use these sessions to constrain executive unilateralism. Legislatures may still have some

vehicles to counter the governor, e.g. by publicizing unpopular executive actions. But because

special sessions are primarily governor-driven when legislatures lack these powers, the effects in

Model 1 should be driven by regular sessions since governors will not face the same constraints

in these contexts. The analysis in Model 3 use separate indicators for whether the legislature is in

regular or special session in a given month for the same subset of states used in Model 1 (i.e. leg-

islatures do not possess special session powers). As we suspected, the results clearly demonstrate

that the effects in Model 1 are driven by regular sessions, providing additional evidence for our

theoretical argument.

Next, we evaluate the Legislative Constraint Hypothesis (H2). We argue that among the sub-

set of observations in our dataset where legislatures do possess the power to call special sessions

and/or determine the agendas of those sessions, governors will lack the opportunities to use the

timing of unilateral action to strategically evade the legislature. Therefore, we expect that in these

cases there will be no effects of whether or not the legislature is in session on executive order is-

suance, regardless of whether it is unified or divided government. We test this hypothesis in Model

2. As shown, neither the estimated coefficient for In Session nor the interaction term are statis-

tically different from zero. Furthermore, the magnitude of the coefficients is extremely small as

compared to Model 1. These results provide strong evidence in favor of the Legislative Constraint

Hypothesis, which suggests that timing and ideological divergence do not moderate one another.14

14Note that these differences in the estimated interaction coefficients across Models 1 and 2 are

themselves statistically significant. In alternative models, we test this idea with a triple interaction

between divided government, whether the legislature was in session, and whether the legislature
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Moreover, the results of Model 4, separating the effects of special and regular sessions, continues

to show the same patterns.15 Figures 5 presents the analogous marginal effects plots for Model

2 (when legislatures possess special session powers) as those presented in 3 and 4, respectively.

The lack of statistical and substantive significance displayed in the plots speaks strongly in favor

of the Legislative Constraint Hypothesis. Interestingly, the effect of divided government is esti-

mated to be negative across both models (both in session and out, if one considers the interaction

term), consistent with the literature that finds patterns of constraint when policymaking capacity is

relatively high (Barber, Bolton and Thrower 2019). However, the structure of our dataset and anal-

ysis (focused on a single component of policymaking capacity, timing) may explain the relative

uncertainty in the estimate.

Unilateralism is also correlated with a few of the control variables. Governors tend to issue

more executive orders in the midst of scandals, providing evidence that they rely on this unilateral

tool to show resolve and advance active agendas during these times (Rottinghaus 2015). Low gu-

bernatorial approval, as reflected by the governor’s previous election vote, generally corresponds

to less unilateralism. Consistent with previous literature (e.g. Kousser and Phillips 2012), this find-

ing suggests that political capital may enhance executive influence. Interestingly, presidential vote

share has inconsistent effects on executive order use across these models, perhaps reflecting ambi-

has special session powers. The estimated coefficient is 0.40 (p < 0.05), suggesting that the two

double interaction terms are statistically distinct.
15We also examine conditions where legislatures do and do not have special session powers

together in a single model where we interacted regular or special session, divided government,

and whether or not the legislature had special session powers. We found that the estimated triple

interaction term for Regular x Divided Govt x Special Session Power was 0.35 (p < 0.10), sug-

gesting that the Regular x Divided Govt interaction differs significantly depending on whether the

legislature has special session powers or not. The Special x Divided Govt x Special Session Power

interaction was insignificant (0.04, p = 0.88), in line with the results reported from the subsetted

models in Table 2.
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Figure 5: Marginal effects for models where states have legislative special session powers.
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guity regarding attributions of credit and blame between presidents and governors in the minds of

voters. Next, governors with high institutional powers tend to issue fewer executive orders, sug-

gesting they may be trading off on different powers. Legislative resource capacity corresponds to

higher rates of executive order use, though this may be contingent on ideological conflict (Bolton

and Thrower 2016). Finally, governors tend to issue fewer orders per month as their term ad-

vances. This effect may reflect their attempts to tread carefully when facing upcoming elections or

ambitions for higher office.

In sum, even when controlling for these possible cofounders, we find strong support for our

theoretical hypotheses. When legislatures lack strong control over when and whether they meet

outside of regular sessions, governors see ample opportunities for using unilateral action in ways

that are consistent with the evasion hypothesis. However, if they have the power to call special

sessions or set their agendas, governors are more reticent to act unilaterally and unable to use

strategic timing to bypass an ideologically-divergent legislature.

5 Conclusion

“What if anything constrains the enormous power of the executive[?]” is a question posed in

the introduction of Posner and Vermeule’s book, The Executive Unbound. These authors, along

with many political observers, tend to view legislatures as ineffective at constraining executive

power. The broad scope of unilateral powers has further fueled fears that executives will assert

these powers to undercut legislatures and their preferences in the policymaking process. Yet, ex-

isting scholarly literature on the subject fails to find support for this evasion hypothesis (Chiou

and Rothenberg 2014; 2017; Fine and Warber 2012; Howell 2003; 2005; Young 2013). Certainly,

executives face strong incentives to use unilateral power to skew policies in their favor and away

from the preferred outcomes of oppositional legislatures. So, how are legislatures able to inhibit

executives’ unilateral attempts at rolling legislative preferences in favor of their own preferred

policies?
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In this paper, we argue that legislatures’ ability to constrain executive power depends on their

opportunities to challenge and impose costs on executives in the policymaking process. Here, we

examine one important component of legislative policymaking capacity: the timing of legislative

sessions. We contend that when legislatures are powerless to call or set the agenda of special

sessions, they face greater impediments when trying to respond to executive actions that they do

not prefer to the status quo. This has important implications for the incentives of executives to

engage in unilateralism. In particular, when legislatures lack special session powers, executives

will act in a constrained manner during regular sessions but will unilaterally bypass legislatures

when session is out. This should be particularly true during periods of divided government, when

executives have the greatest incentives to evade legislatures. On the other hand, if legislatures

do have the power to control their special sessions, we would not expect these timing effects to

manifest. Regardless of whether the legislature is in or out of session for these cases, executives

can expect to face relatively greater risks of reprisal if they pursue unilateral policies that make

legislative majorities worse off.

We test these ideas using a unique dataset of executive order issuance by month by US gover-

nors from 1993-2013. Overall, we find strong support for our hypotheses. In general, in political

systems where legislatures have substantial power over their schedules and determinations about

whether or not to be in session, governors pursue unilateralism in ways consistent with constraint.

On the other hand, when legislatures lack those powers, governors appear to have substantial lee-

way to evade legislatures, particularly during periods of divided government.

Taken together, these findings further our understanding about the role of legislative policy-

making capacity, specifically the timing of legislative sessions and the power of legislatures to

control their special sessions, in influencing executive branch policymaking behavior. They also

provide insights into the specific types of institutions that may serve to constrain executive power

in a separation of powers system. Furthermore, the results highlight the importance of using the US

states to study questions of executive power. While many scholars have speculated about the mech-

anisms that underlie patterns of constraint when examining presidential unilateralism at the federal
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level, many of the proposed mechanisms are time-invariant during periods of study. Examining the

state level provides substantial opportunities to understand inter-branch relations in separation of

powers systems as well as the necessary and sufficient conditions for restraining executive power.

There are important features, however, of the US Congress worth noting that are consistent

with our theoretical arguments concerning executive constraint. The Constitution (Article II, Sec-

tion 3) empowers the president, not Congress, special sessions (i.e. “he may, on extraordinary

Occasions, convene both Houses”). The Constitution is silent upon who can set the agenda in spe-

cial sessions, though historically presidents have dictated the boundaries of these sessions through

the proclamations that convene them (e.g.“Proclamation 1870 - Requesting an Extra Session of

Congress on Agricultural Relief and Tariff Changes”, March 7, 1929, Herbert Hoover). This all

suggests Congress may be relatively low on this measure of policymaking capacity. Since the rati-

fication of the 20th amendment in 1933, which essentially extended the time Congress is required

to be in regular session, special sessions have become relatively rare, with the last one occurring in

1948. Further, in recent decades it is relatively rare for Congress to be out of session for even one

month. As such, the findings of presidential constraint in unilateralism discussed above conform

to our theoretical expectations, where we expect patterns of constraint during sessions and divided

government. We note, however, that there is not sufficient variation in post-WWII congressional

sessions to truly test the timing mechanisms of our theory. Research examining historical con-

gresses might be able to leverage inter-session breaks to explore our theoretical arguments on the

federal level. In the meantime, our study uses rich variation in the states to grapple with these

questions.

Overall, our results suggest that institutional features of a separated system – in this case, pro-

visions concerning legislative sessions – can play an important role in structuring the opportunities

that executives see for using unilateralism to advance their policy agendas. Where legislatures

can assert themselves in the policy process, such as through the ability to call and control special

sessions, executive power may be cabined. Importantly, these results demonstrate that separation

of powers is not a sufficient condition for inducing this kind of constraint. Instead, the variety of
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institutions that delineate the bounds of authority within a separated system play an important role

in structuring the balance of power between a legislature and executive.
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A Robustness Checks
This appendix contains additional model specifications and robustness checks that replicate

Models 1 and 2 in Table 1 of the main manuscript. Across all of these different methods of exam-
ining the dataset, we find consistent substantive findings. The tables below contain the following
results:

• Table 3 includes an alternative operationalization of legislative capacity. Instead of using the
factor score as in the main text, these results include all three measures separately within the
same regression model.

• Tables, 4, 5, and 6 feature different methods of clustering standard errors in order to be
sure that we are not overstating the certainty in the regression estimates in the main text.
Table 4 clusters by election cycle (i.e. two year periods between legislative elections), Table
5 clusters by governor, and Table 6 clusters standard errors by state. In all cases, the key
results reported in the main text remain statistically significant.

• Table 7 controls for the entire year in which an election takes place rather than the three
months preceding it.

• Table 8 drops all observations in 1993 in order to account for concerns that parts of the Beyle
index of gubernatorial institutional power were recorded differently after 1993.

• Table 9 controls for the meeting frequency of a state legislature. In particular, the variable
Meeting Frequency takes a value of “1” if the legislature does not meet annually and is coded
as “0” otherwise.

• Table 10 includes third party governors in the analysis. In this case divided government is
always coded as “1” during these periods.

• Table 11 presents an alternative operationalization of whether or not the legislature is in
session. While in the analyses in the main text we use a binary indicator for whether or
not the legislature is in session, they models use the percentage of days the legislature is in
session in a given month in order to operationalize the concept.

• Table 12 presents results from zero-inflated negative binomial models with constant inflation
(given no theoretical expectations about why states might have zero executive orders in a
particular month). The specifications are otherwise the same.

• Table 13 examines whether the effects reported in the table are different if we examine each
of the legislative session powers separately rather than the operationalization in the main text.
Models 1-2 compare the dynamics of timing in cases when the legislature cannot and can
call special sessions, respectively. Models 3-4 examine subsets where legislatures cannot and
can determine the agenda, respectively. We see the dynamics from the main text replicated
when examining each of the special session powers independently. We take this as support
for the operationalization of special session powers in the main text (i.e. coded as “1” if a
state-month-year has either one of these powers).
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Table 3: Alternative Operationalization of Resource Capacity

Model 1 Model 2
In Session -0.0674 0.0281

(0.113) (0.0540)

Divided Govt 0.879∗∗ -0.00627
(0.345) (0.0753)

In Session x Divided Govt. -0.458∗∗ -0.0348
(0.187) (0.0736)

Natural Disaster 0.0486 0.0723
(0.109) (0.0491)

Scandal 0.444∗∗ -0.0317
(0.192) (0.0696)

Unemployment 0.0514 0.0128
(0.0810) (0.0336)

Governor Instituional Power -1.361∗ -0.377∗

(0.738) (0.198)

Pres. Vote for Govn’r Party 3.308∗∗ -2.054∗∗∗

(1.557) (0.718)

Previous Govn’r Vote 0.998 -0.917∗∗

(1.048) (0.437)

Governor Election -0.106 -0.168
(0.225) (0.104)

Ln(Session Staff) 0.418∗∗ 0.0860
(0.193) (0.100)

Ln(Permanent Staff) 0.117 0.277∗∗

(0.134) (0.110)

Ln(Salary) -0.0690 0.137∗∗∗

(0.154) (0.0421)

Term Trend -0.0105∗∗∗ -0.00819∗∗∗

(0.00355) (0.00247)
N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 4: Cluster by Election

Model 1 Model 2
In Session -0.0602 0.0276

(0.108) (0.0529)

Divided Govt 1.042∗∗∗ -0.00677
(0.257) (0.0746)

In Session x Divided Govt. -0.464∗∗ -0.0349
(0.199) (0.0754)

Natural Disaster 0.0397 0.0732
(0.103) (0.0515)

Scandal 0.386∗ -0.0315
(0.215) (0.0706)

Unemployment 0.0755 0.0111
(0.0808) (0.0329)

Governor Instituional Power -1.144∗∗ -0.410∗∗∗

(0.579) (0.143)

Pres. Vote for Govn’r Party 3.022∗∗ -2.083∗∗∗

(1.388) (0.743)

Previous Govn’r Vote 1.145 -0.874∗∗

(1.135) (0.408)

Governor Election -0.125 -0.169
(0.234) (0.109)

Resource Capacity 0.396 0.602∗∗∗

(0.306) (0.177)

Term Trend -0.0108∗∗∗ -0.00794∗∗∗

(0.00352) (0.00256)
N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by election cycle in parentheses. Sig-
nificance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 5: Cluster by Governor

Model 1 Model 2
In Session -0.0602 0.0276

(0.116) (0.0623)

Divided Govt 1.042∗∗∗ -0.00677
(0.182) (0.0819)

In Session x Divided Govt. -0.464∗∗ -0.0349
(0.221) (0.0805)

Natural Disaster 0.0397 0.0732
(0.108) (0.0586)

Scandal 0.386∗∗∗ -0.0315
(0.141) (0.0610)

Unemployment 0.0755 0.0111
(0.108) (0.0385)

Governor Instituional Power -1.144∗ -0.410∗∗∗

(0.598) (0.158)

Pres. Vote for Govn’r Party 3.022∗∗ -2.083∗∗∗

(1.358) (0.789)

Previous Govn’r Vote 1.145 -0.874∗∗

(1.078) (0.440)

Governor Election -0.125 -0.169
(0.217) (0.120)

Resource Capacity 0.396 0.602∗∗∗

(0.324) (0.225)

Term Trend -0.0108∗∗∗ -0.00794∗∗

(0.00345) (0.00387)
N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by governor in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 6: Cluster by State

Model 1 Model 2
In Session -0.0602 0.0276

(0.111) (0.0596)

Divided Govt 1.042∗∗∗ -0.00677
(0.154) (0.0801)

In Session x Divided Govt. -0.464∗ -0.0349
(0.257) (0.0704)

Natural Disaster 0.0397 0.0732
(0.102) (0.0650)

Scandal 0.386∗∗ -0.0315
(0.182) (0.0658)

Unemployment 0.0755 0.0111
(0.101) (0.0416)

Governor Instituional Power -1.144∗ -0.410∗∗∗

(0.680) (0.0977)

Pres. Vote for Govn’r Party 3.022∗∗ -2.083∗∗∗

(1.186) (0.755)

Previous Govn’r Vote 1.145∗ -0.874∗

(0.633) (0.462)

Governor Election -0.125 -0.169
(0.272) (0.125)

Resource Capacity 0.396 0.602∗∗∗

(0.375) (0.186)

Term Trend -0.0108∗∗∗ -0.00794∗

(0.00344) (0.00412)
N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state in parentheses. Significance
codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 7: Alternative Operationalization of Election

Model 1 Model 2
In Session -0.0618 0.0271

(0.117) (0.0624)

Divided Govt 1.042∗∗∗ 0.00754
(0.201) (0.0804)

In Session x Divided Govt. -0.468∗∗ -0.0411
(0.219) (0.0802)

Natural Disaster 0.0421 0.0750
(0.109) (0.0593)

Scandal 0.384∗∗∗ -0.0207
(0.144) (0.0594)

Unemployment 0.0744 0.0125
(0.107) (0.0389)

Governor Instituional Power -1.150∗ -0.415∗∗∗

(0.595) (0.158)

Pres. Vote for Govn’r Party 3.037∗∗ -2.036∗∗∗

(1.362) (0.779)

Previous Govn’r Vote 1.120 -0.966∗∗

(1.077) (0.436)

Governor Election (Year) -0.0337 -0.126∗∗

(0.151) (0.0543)

Resource Capacity 0.395 0.589∗∗∗

(0.327) (0.227)

Term Trend -0.0108∗∗∗ -0.00695∗

(0.00349) (0.00402)
N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 8: Dropping 1993

Model 1 Model 2
In Session -0.117 0.0229

(0.122) (0.0639)

Divided Govt 0.939∗∗∗ -0.0278
(0.216) (0.0816)

In Session x Divided Govt. -0.398∗ -0.0296
(0.240) (0.0822)

Natural Disaster 0.0564 0.0817
(0.115) (0.0592)

Scandal 0.413∗∗∗ -0.0561
(0.158) (0.0608)

Unemployment 0.0594 0.0138
(0.111) (0.0391)

Governor Instituional Power -1.149∗ -0.427∗∗

(0.664) (0.167)

Pres. Vote for Govn’r Party 2.704∗ -1.865∗∗

(1.596) (0.811)

Previous Govn’r Vote 1.116 -0.801∗

(1.076) (0.432)

Governor Election -0.106 -0.158
(0.214) (0.120)

Resource Capacity 0.362 0.628∗∗∗

(0.349) (0.218)

Term Trend -0.0137∗∗∗ -0.00728∗∗

(0.00415) (0.00371)
N 1670 7133
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 9: Controlling for Meeting Frequency

Model 1 Model 2
In Session -0.0616 0.0272

(0.115) (0.0622)

Divided Govt 1.041∗∗∗ -0.00565
(0.181) (0.0814)

In Session x Divided Govt. -0.464∗∗ -0.0342
(0.221) (0.0804)

Natural Disaster 0.0403 0.0729
(0.107) (0.0586)

Scandal 0.385∗∗∗ -0.0307
(0.141) (0.0606)

Unemployment 0.0793 0.0111
(0.111) (0.0385)

Governor Instituional Power -1.140∗ -0.409∗∗∗

(0.597) (0.158)

Pres. Vote for Govn’r Party 3.025∗∗ -2.097∗∗∗

(1.353) (0.786)

Previous Govn’r Vote 1.167 -0.872∗∗

(1.073) (0.439)

Governor Election -0.126 -0.168
(0.217) (0.120)

Resource Capacity 0.398 0.606∗∗∗

(0.325) (0.224)

Term Trend -0.0108∗∗∗ -0.00797∗∗

(0.00345) (0.00387)

Meeting Frequency -0.215 -0.0485
(0.359) (0.215)

N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 10: Models Including Third Party Governors

Model 1 Model 2
In Session -0.0602 0.0234

(0.116) (0.0620)

Divided Govt 1.042∗∗∗ -0.00781
(0.182) (0.0807)

In Session x Divided Govt. -0.464∗∗ -0.0403
(0.221) (0.0798)

Natural Disaster 0.0398 0.0659
(0.108) (0.0583)

Scandal 0.387∗∗∗ -0.0325
(0.142) (0.0609)

Unemployment 0.0757 0.00484
(0.108) (0.0382)

Governor Instituional Power -1.147∗ -0.427∗∗∗

(0.598) (0.154)

Pres. Vote for Govn’r Party 3.032∗∗ -2.053∗∗∗

(1.360) (0.785)

Previous Govn’r Vote 1.149 -0.907∗∗

(1.079) (0.439)

Governor Election -0.125 -0.169
(0.217) (0.120)

Resource Capacity 0.398 0.602∗∗∗

(0.323) (0.223)

Term Trend -0.0108∗∗∗ -0.00774∗∗

(0.00345) (0.00385)
N 1742 7470
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 11: Percent of Days in Session

Model 1 Model 2
% In Session -0.0935 0.0144

(0.180) (0.0664)

Divided Govt 0.970∗∗∗ 0.00547
(0.218) (0.0798)

% In Session x Divided Govt. -0.510∗ 0.0108
(0.261) (0.0843)

Natural Disaster 0.0300 0.0718
(0.107) (0.0586)

Scandal 0.383∗∗∗ -0.0531
(0.145) (0.0604)

Unemployment 0.0665 0.00983
(0.110) (0.0377)

Governor Instituional Power -1.285∗∗∗ -0.392∗∗

(0.439) (0.156)

Pres. Vote for Govn’r Party 3.281∗∗ -2.033∗∗∗

(1.392) (0.775)

Previous Govn’r Vote 1.291 -0.838∗

(1.100) (0.444)

Governor Election -0.170 -0.180
(0.203) (0.113)

Resource Capacity 0.448∗∗ 0.686∗∗∗

(0.205) (0.208)

Term Trend -0.0117∗∗∗ -0.00843∗∗

(0.00343) (0.00389)
N 1836 7644

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 12: Zero-Inflated Negative Binomial Models

Model 1 Model 2
In Session 0.0504 0.0276

(0.120) (0.0540)

Divided Govt 1.196∗∗∗ -0.00677
(0.343) (0.0751)

In Session x Divided Govt. -0.641∗∗∗ -0.0349
(0.207) (0.0736)

Natural Disaster 0.0205 0.0732
(0.115) (0.0489)

Scandal 0.345∗ -0.0315
(0.196) (0.0697)

Unemployment 0.104 0.0111
(0.0769) (0.0331)

Governor Institutional Power -0.938 -0.410∗∗

(0.816) (0.194)

Pres. Vote for Govn’r Party 3.107∗ -2.083∗∗∗

(1.790) (0.713)

Previous Govn’r Vote 1.150 -0.874∗∗

(1.154) (0.431)

Governor Election -0.182 -0.169
(0.209) (0.104)

Resource Capacity 0.503 0.602∗∗∗

(0.315) (0.164)
N 1742 7325
Governor FE X X
Month-Year FE X X
Special Session Powers No Yes

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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Table 13: Separate Effects of Legislative Powers

Model 1 Model 2 Model 3 Model 4
In Session -0.0377 0.00708 -0.0314 0.0473

(0.0940) (0.0558) (0.0962) (0.0559)

Divided Govt 0.397∗∗ -0.0000282 0.872∗∗∗ 0.00691
(0.186) (0.0787) (0.257) (0.0833)

In Session x Divided Govt. -0.257∗ -0.0229 -0.445∗∗ -0.0616
(0.142) (0.0786) (0.188) (0.0758)

Natural Disaster 0.0932 0.0675 0.109 0.0474
(0.0883) (0.0494) (0.0933) (0.0504)

Scandal 0.181 -0.0317 0.118 -0.0292
(0.158) (0.0725) (0.176) (0.0713)

Unemployment 0.0614 0.00166 0.0737 0.0170
(0.0643) (0.0345) (0.0768) (0.0346)

Governor Institutional Power -0.792 -0.404∗∗ -1.040 -0.444∗∗

(0.576) (0.190) (0.685) (0.189)

Pres. Vote for Govn’r Party 1.510 -2.423∗∗∗ 2.751∗∗ -2.119∗∗∗

(1.161) (0.742) (1.371) (0.758)

Previous Govn’r Vote -0.366 -0.803∗ 1.384 -0.756∗

(0.941) (0.450) (1.088) (0.425)

Governor Election -0.000741 -0.172 -0.137 -0.167
(0.189) (0.109) (0.214) (0.106)

Resource Capacity 0.339∗∗ 0.542∗ 0.343 0.619∗∗∗

(0.172) (0.289) (0.305) (0.164)
N 2654 6413 2078 6989
Governor FE X X X X
Month-Year FE X X X X
Special Session Powers Cannot Call Can Call No Agenda Power Agenda Power

Negative binomial coefficients and standard errors clustered by state-year in parentheses. Signifi-
cance codes: ∗p < 0.10, ∗∗ p < 0.05, ∗∗∗p < 0.01.
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